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Jacksonville Sheriff’s Office/City of Jacksonville Risk Management
v. Gerald Smith, 36 Fla. L. Weekly D1701 (1st DCA August 4, 2011)

At trial, the JCC found that the Statute of Limitations did
not bar the claimant’s Petition for Benefits and indicated that all
other issues would be heard at a subsequent hearing. Thereafter,
the Employer/Carrier filed an Appeal which was dismissed by the
First DCA for lack of jurisdiction, as the JCC’s Order was not a
Final Order, as it did not depose of all matters presented to the
JCC for adjudication. In addition, the Order did not contain the
certification required by Florida Rule of Appellate Procedure
9.180(b) (1) (C). '

Chapter 11- Attorney’s Fees and Costs

Stephen M. Reynolds v. Commercial Carrier Corporation and Gallagher
Bassett Services, Inc., 36 Fla. L. Weekly D1702 (1lst DCA August 4,
2011)

At trial, the JCC entered an Order awarding prevailing party
costs to the Employer/Carrier. The claimant appealed to the First
DCA.



The First DCA reversed the JCC’s ruling, as the claimant’s
date of accident was 1996, which was before the 2003 Amendments to
Section 440.34(3) (which now allows both a prevailing claimant and
prevailing employer/carrier to recover its "reasonable costs"). As
the claimant’s accident occurred before this Amendment took effect
and since the right to costs are substantive, the Amendment is not
retroactive and only applies to dates of accident after the
Amendment took effect on 10/1/03.

Chapter 4 - Temporary Partial Disability

Amie Perdue, as personal representative of the Estate of ILorna
Gayle Perdue (deceased) v, Sebring Marine Ind. Inc. and Sentry
Claims Center, 36 Fla. L. Weekly D1708 (lst DCA 8/4/11)

At trial, the JCC found that the claimant met her burden of
proving entitlement to TPD benefits. However, the JCC denied the
claimant’s request for TPD benefits as the claimant did not submit
a DWC-19 Employee Earnings Report to the Carrier. In making its
decision, the JCC, relied on Jack Feagin Electric v. Hallmark, 894
So. 2nd 1083 (Fla. 1lst DCA 2005), which held that TPD benefits were
not due because the claimant failed to submit a DWC-19 form to the
Carrier. However, in Hallmark, there was no finding made as to
whether the Employer/Carrier had provided the DWC-19s to the
claimant. Accordingly, and in light of Hallmark, the JCC concluded
that the E/C was not required to prove that the forms were actually
provided to the claimant.

The First DCA reversed and indicated that the JCC erred in
this conclusion and held that the Hallmark case must be read to
require that the forms be returned in order to establish
entitlement to payment of TPD benefits only in those instances
where the forms are actually provided to the claimant, as the
carrier’s provision of those forms is a condition precedent to the
claimant’s duty to return them.

In this case, the claimant argued that there was no evidence
that the DWC-19 forms for the relevant time periods were ever sent.
Further, the adjuster actually testified at trial that the forms
were never sent to the claimant. Because the Employer/Carrier
sought to avoid payment of the requested TPD benefits on the sole
ground that the forms had not been completed, the Employer/Carrier
had the burden to prove that it actually sent the forms to the
claimant. As it failed to do this, the First DCA reversed with
instructions that an Order be entered awarding the claimed TPD
benefits to the claimant.



