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Torts — Workers” Compensation Immunity

Ocean Reef Club,
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Inc. v. Cherrye Wilczewksi and Laura Leon, 37

Fla. L. Weekly D964 (Fla. 1st DCA March 30, 2012)

Plaintiffs worked at a beauty salon owned by Ocean Reef Club.
Both alleged injurious exposure to chemical fumes during the
course and scope of their employment. Both plaintiffs notified
their employer of their health i1ssues, but neither the employer
nor the plaintiffs notified Ocean Reef Club’s workers”
compensation insurance carrier of the 1iInjuries until after
plaintiff’s employment ended. Specifically, Ocean Reef did not
notify its carrier of the claims until plaintiffs brought suit
against Ocean Reef in civil court. The carrier denied the
claims, asserting that the illnesses did not occur in the course
and scope of employment and that the statute of limitations had
run.
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Ocean Reef moved for summary judgment 1i1n the civil action,
contending that the injuries were work-related, so workers’
compensation iImmunity applied. Ocean Reef conceded during
summary  judgment that plaintiffs properly reported their
injuries to a supervisor at work and that Ocean Reef had “actual
notice” of the injuries. Ocean Reef argued that plaintiffs had
the burden filing their claims with the carrier, and that
because they did not do so, Ocean Reef could assert iImmunity
because 1t was relieved of i1ts burden to report the injuries to
the carrier.

The trial court denied summary judgment, and the First District
agreed with the denial. Citing Timmeny v. Tropical Botanicals
Corp., 615 So. 2d 811, 814 (Fla. 1st DCA 1993), the First DCA
held that because Ocean Reef had knowledge of the claimant and
failed to report them to its carrier, it could not claim It was
entitled to workers” compensation tort immunity on the grounds
that plaintiffs failed to file a claim for benefits with the
carrier for their illnesses. The Court noted, “it would be
inequitable to allow the employer to shirk its
responsibilities..._then assert that the claimant’s untimely
claim for benefits is barred by the statute of Hlimitations.”

Furthermore, the carrier’s denial of coverage on the basis that
there were no work-related injuries sustained was imputed to the
employer for purposes of the civil suit. An employer cannot
separate itself from its carrier’s determination that there was
no injury in the course and scope of employment. Therefore,
Ocean Reef was estopped from arguing workers” compensation
immunity in civil court. Affirmed.

Dissent: Judge Shepherd wrote a lengthy dissenting opinion. He
argued that the employer is only required to place employees on
notice of the requirements by which the employee may seek
benefits from the carrier. Ocean Reef placed both plaintiffs on
notice of such requirements, but neither plaintiff filed a claim
for benefits until well after their employment ended. Judge
Shepherd opined that neither plaintiff protected their rights,
so judicial estoppel should not apply.
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Workers” Compensation — Expert Medical Advisors

Arlotta v. City of West Palm Beach, 37 Fla. L. Weekly D718 (Fla.
1st DCA March 30, 2012)

Claimant was a police officer who suffered bilateral knee
injuries which were accepted as compensable. He received anti-
inflammatories during his treatment, and Zantac was prescribed
to combat their side effects. The claimant filed a Petition for
Benefits requesting compensability of his gynecomastia, an
excessive development of the male mammary glands. The claimant
was evaluated by Dr. Vidalon and then underwent an E/C IME with
Dr. Cohen. After these evaluations, the E/C denied
compensability of the claimant’s gynecomastia.

The claimant notified the JCC of a conflict in the opinions of
Drs. Vidalon and Cohen. The JCC agreed their was a conflict and
appointed an EMA to address 1) whether the claimant had
gynecomastia 2) the <cause of 1i1t, and 3) the treatment
recommended. The claimant did not initially appear for the EMA,
so 1t was rescheduled. Prior to the rescheduled appointment,
the claimant filed a motion to submit the medical records of Dr.
Masse to the EMA, explaining that Dr. Masse already did surgery
to address the gynecomastia. E/C objected.

The JCC found that the claimant, by undergoing surgery, had
altered his condition to the extent that evaluation by the EMA
was futile. The JCC also found that the claimant had rendered
his claims moot because the only way to determine whether he had
gyneocomastia was excision of the breast tissue, which had
already happened, and that the claimant had already availed
himself of the only available treatment option, surgery. The
JCC denied the claimant’s Petition because he had filed to meet
his burden of proof.

The First District disagreed. Section 440.13(9)(c) mandates the
appointment of an EMA i1f there 1is a disagreement among
healthcare providers. The claimant®s decision to move forward
with surgery could not justify withdrawal of the EMA order, as
the JCC’s findings that it would be “futile” to have the
claimant examined by the EMA were not supported by medical
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evidence. Furthermore, the records of Dr. Masse were admissible
for history purposes. The JCC abused her discretion by
cancelling the EMA evaluation and deciding the claims without
the benefit of the EMA’s opinion. Reversed and remanded.



